
provision reproduces the 
amendments to the old Rule 
43 introduced in July 2008 by 
the Coroners Amendment Bill 
2008.

Inquests have increasingly 
become of major importance 
to the families of the 
deceased.  Civil claims for 
damages are usually settled 
before trial and in cases where 
there are no criminal 
proceedings the inquest is 
seen as the only occasion to 
consider the evidence, put 
questions to witnesses and to 
find out how the death 
occurred.  With stricter rules 
on disclosure and production 
of witness statements inquests 
are likely to take on even 
greater significance for both 
families of the deceased and 
other interested parties.  While 
the position remains that an 
inquest verdict should not be 
framed as to determine 
criminal or civil liability on the 
part of a person inquests will 
be an opportunity for potential 
parties to civil proceedings to 
test the evidence and are 
increasingly likely to resemble 
civil trials. 

On 12 November 2009 The 
Coroners & Justice Act 2009 
received Royal Assent.  The 
Act contains the first major 
reform of inquest procedures 
since 1887.  Many of the 
provisions of the Act relating to 
inquests have yet to come into 
force.  Section 47 came into 
force with immediate effect 
and introduced a statutory 
definition of an ‘interested 
person’.  An interested person 
is entitled to ask questions at 
an inquest and the definition 
now includes any person who 
the coroner thinks has a 
sufficient interest in the 
proceedings.  Insurers with an 
interest in potential claims 
arising from a death were 
entitled to attend as interested 
parties under the old rules but 
we may now see other 
organ isat ions such as 
pressure groups looking to be 
involved.

Other important changes to 
co ron ia l  p rac t i ce  and 
procedure will come into force 
on dates to be announced by 
the Lord Chancellor.  Notably, 
the Act creates the post of 
Chief Coroner and introduces 
a right of appeal on certain 

matters to the Chief Coroner.  
A coroner may now be 
appealed for failing to hold an 
inquest or deciding to hold an 
inquest without a jury.  A 
coroner’s summing up to the 
jury and the final verdict can 
also be appealed. There was 
no right of appeal under the 
old rules although decisions 
made by a coroner were 
subject to judicial review.  

The Act also contains details 
of circumstances in which 
coroners must summon a jury.  
This includes cases in which 
death was caused by a 
notifiable accident at work, 
poisoning or disease.  The 
coroner retains discretion to 
summon a jury in all cases, 
but the discretion has been 
reworded so that a case 
should only be heard with a 
jury if the coroner thinks there 
is sufficient reason for doing 
so.

Coroners will have the power 
to require disclosure of 
documents and production of 
witness statements.  The 
coroner will also have powers 
to report the matter to persons 
who can prevent or reduce the 
risk of a recurrence.  This 
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Inside this issue: Corporate Manslaughter Trial 
As has been reported previously, the first ever case under the Corporate Manslaughter and 
Corporate Homicide Act 2007 has been brought against Cotswold Geotechnical Holdings 
Ltd. The charges relate to the death of 27 year old employee Alexander Wright, a junior 
geologist, in September 2008.  Mr Wright was fatally crushed beneath several tonnes of mud 
when the sides of a pit in which he had been collecting soil samples collapsed.  The Defendants 
also face charges under the Health and Safety at Work Act 1974.

The Trial is scheduled to commence in the Bristol Crown Court on 23 February 2010.  We will 
provide updates regarding the case once the Trial has taken place. 



“The
appropriate fine 
will seldom be 
less than 
£500,000 and 
may be 
measured in 
millions of 
pounds.” 

Update on the consultation guidelines for 
sentencing under the Corporate Manslaughter 
and Corporate Homicide Act 2007 
The Sentencing Guidelines 
Council (SGC) published 
consultation guidelines for 
sentencing companies and 
organisations convicted under 
the Corporate Manslaughter 
and Corporate Homicide Act 
2007 on 27 October 2009.  
Those guidelines should be 
finalised in time for the first trial 
of a company prosecuted under 
the Act.  The Trial of Cotswold 
Geotechnical Holdings Limited 
will commence on the 23 
February 2010 at Bristol Crown 
Court and is scheduled to last 6 
weeks.  Peter Eaton, the Sole 
Director of the company, has 
been charged with 
manslaughter by gross 
negligence, a common law 
offence.  Pleas have yet to be 
entered.

Prior to issuing the guidelines 
the Council received advice 
from the Sentencing Advisory 
Panel.  One of the key areas 
considered was the appropriate 
level of fine for organisations 
convicted of corporate 
manslaughter.  The Panel 
advised that the level of fine 
should be determined by the 
average annual turnover of an 
organisation.  It proposed that 
where there had been a gross 
breach of duty of care creating 
a very high risk of death, the 
starting point of any fine should 
be 5% of average annual 
turnover, with a range of 2.5% 
to 10% depending upon 
aggravating and mitigating 
features present.  These 
proposals were widely debated 
within the media and it was 
generally accepted this 
approach would result in huge 
fines running into tens of 
millions for the largest 
organisations with a significant 
turnover if convicted of 
corporate manslaughter with a 
number of aggravating features 
present.

The SGC has rejected this 
approach on the grounds that 
the circumstances of defendant 

organisations and the financial 
consequences of a fine would 
vary too much and lead to 
injustice. The guidance states: 
“Similar offences committed by 
companies structured in 
different ways ought not to 
attract fines which are vastly 
different; a fixed correlation 
might provide a perverse 
incentive to manipulation of 
corporate structure” .  The 
C o u n c i l  ha s ,  h o wev e r , 
emphasised that fines must be 
punitive and be sufficient to 
have an impact upon defendant.  
“The appropriate fine will 
seldom be less than £500,000 
and may be measured in 
millions of pounds.” 

The guidelines include factors 
that will aggravate the offence 
and result in a greater fine.  
When considering the 
seriousness of the offence, the 
court will consider how 
foreseeable serious injury was, 
how far short of the appropriate 
standard the defendant fell, how 
common the breach was within 
the organisation and if 
responsibility for the breach was 
at a very high level.  Other 
aggravating features include 
offences resulting in multiple 
deaths, a failure to heed advice 
and warnings from regulators or 
from within the organisation and 
cost cutting at the expense of 
safety.

Factors such as an early guilty 
plea, prompt acceptance of 
responsibility and a high level of 
cooperation with the 
investigation are likely to 
mitigate the offence and reduce 
the level of the fine. 

The size of the organisation will 
not be treated as an 
aggravating or mitigating factor 
and the same standards are 
expected from large and small 
organisations.  Significantly, the 
guidelines make clear that fines 
must be capable of being paid.  
In this respect the size and 
means of a defendant is 

relevant and the fine must be 
tailored not only to a 
defendant’s culpability but also 
to its individual circumstances.  
The financial consequences of 
paying the fine will be taken into 
account including the likelihood 
of innocent employees losing 
their jobs and the possibility of 
the fine putting an organisation 
out of business.   

The level of fines for health and 
safety offences resulting in 
death is also considered within 
the guidelines.  In these cases, 
fines should rarely be below 
£100,000 but once again the 
fine must be capable of being 
paid.

Publicity Orders will also be 
introduced.  These are intended 
to punish and deter and will 
usually be made on a conviction 
of corporate manslaughter.  
They are not available for health 
and safety offences.  The 
purpose of an order is to make 
the conviction known to 
shareholders and the public.  
An order should make provision 
for the conviction, the 
particulars of the offence, the 
level of the fine and terms of 
any remedial order to be 
published on the defendant’s 
website, in newspapers and the 
media.  The Council has also 
adopted proposals for Remedial 
Orders, although it is likely that 
any failings will have been 
remedied by a defendant before 
trial, often in response to 
enforcement action taken by the 
Health and Safety Executive. 

The Council makes clear that 
courts should adopt a different 
approach to determine the level 
of fine for public organisations 
such as local authorities and 
hospital trusts.  Fines will be 
paid with public money and this 
may have a detrimental effect 
on public services.  Public 
organisations may therefore 
attract lower fines and publicity 
and remedial orders play a 
greater role.
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Pet food manufacturer and Operations Director 
fined following heath and safety breaches 

practice for employees to fix 
problems by accessing the 
machine through the gap in the 
fencing allowing the production 
line to keep running.   

The Company admitted failing 
to protect the safety of its 
employees pursuant to section 
2(1) of the Health & Safety at 
Work Act 1974 (HSWA) and 
was fined £100,000 and 
£28,281 costs.  The Company’s 
Operations Director, Philip 
Thomson, was convicted of 
offences under the Provision 
and Use of Work Equipment 
Regulations 1998 (PUWER) 
and was fined £10,000. 

Prosecutions of individuals 
pursuant to PUWER are rare 
and this case may reflect the 
intention of the Health and 
Safety Executive to take more 
enforcement action against 
senior management and 
directors with direct 
responsibility for failings within 
the company. 

R v Butchers Pet Care Ltd, 
Northampton Crown Court , 
November 2009  

R v Philip Thompson, 
Northampton Crown Court , 
October 2009 

Butchers Pet Care and its 
Operations Director, Philip 
Thomson, have been ordered to 
pay fines and costs following an 
accident to an employee, John 
O’Connor, at its 
Northamptonshire factory on 17 
November 2003.  The accident 
occurred when Mr O’Connor 
entered a caged palletising 
machine through a gap in the 
fencing in order to reposition a 
jammed pallet.  When the pallet 
was freed the machine started 
and Mr O’Connor was crushed.  
An interlock system should 
have prevented access to the 
machine until the power was 
shut off.  It was common 
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The current guidance will give some 
comfort to larger organisations with a 
significant turnover that may have 
been facing fines running into tens of 
millions of pounds.  The new proposals 
allow the courts much greater flexibility 
with an emphasis on a defendant’s 
ability to pay the fine and the 
consequences of paying the fine.  
Courts may be reluctant to hand down 
significant fines, if this is likely to 
jeopardise a business and its 
employees, particularly during the 
current economic climate. 

The new guidelines require defendants 
to adduce financial information to 
assist courts in setting a fine.  
Companies will be required to produce 
published audited accounts.   
Organisations convicted of health and 
safety offences have been producing 
financial information to courts following 
the landmark Judgment in R v F. 
Howe & Son (Engineers) Limited in 
1998.  In Howe, The Court of Appeal 
made clear that any fine “should reflect 

not only the gravity of the offence but 
also the means of the offender”.  
Courts are already treating the 
financial circumstances of a convicted 
organisation as a significant factor in 
determining the fine and the guidelines 
do not offer a different approach.

The Corporate Manslaughter and 
Corporate Homicide Act 2007 was 10 
years in the making and many 
pressure groups and unions were 
unhappy with the final product.  The 
Act does not apply to individual 
directors and senior managers and 
accordingly does not include any 
custodial sanctions. These guidelines, 
if adopted, may therefore present a 
further disappointment to those looking 
to the courts to hand down very 
significant fines on a par with those 
incurred by companies found to be in 
breach of competition law.  Courts will 
continue to look at a defendant’s 
culpability and financial circumstances 
when determining fines and the ability 
of a company to pay a fine without 

jeopardising its survival.  Although the 
figure of £500,000 is expressed as a 
minimum fine in most cases, it may 
become a benchmark for defendants. 

It is difficult to determine at this stage 
how large fines will be following a 
conviction for corporate manslaughter 
with the guidance only providing an 
expected minimum figure.  Fines for 
very large companies are likely to run 
into the millions as they occasionally 
have done in the past for significant 
breaches of health and safety 
legislation resulting in multiple deaths.  
We are unlikely to get much guidance 
following the Trial in March.  Cotswold 
Geotechnical Holdings is a very small 
company and is unlikely to be in a 
position to pay any fine.  We will have 
to wait for a prosecution and conviction 
of a large corporation to get a clearer 
picture.

Update on the consultation guidelines for sentencing under 
the Corporate Manslaughter and Corporate Homicide A ct 
2007

Continued from Page 2... 



Cage lifting operation 
Risk assessments had not been 
undertaken in respect of lifting 
equipment and the Court found 
that hoists should not have 

b e e n 
e r e c t e d 
a b o v e 
pedestrian 
w a l k w a y s 
a n d 
c o n c e r n s 
prior to the 
a c c i d e n t 
had been 
r a i s e d .  

The Health & Safety Executive 
(HSE) stated: 

“The scaffolding should have 
been constructed so that lifting 
equipment was away from 
areas where people had to 
walk.  The landing area should 
also have been suitably 
protected.” 

A worker was paralysed at the 
Shell Oil plant in Cheshire when 
a 500kg lifting cage containing 
rubble fell onto him.   

The injured individual, Mr 
Stephen Rizzotti, was an 
HR Manager for Dalprop 
Ltd, who had been 
contracted to remove part of 
a “cracker” unit used to 
refine crude oil.  Hertel UK 
Ltd had been contracted to 
erect scaffolding for the 
works including boarding 
round a hoist attached to a steel 
cage that was used to carry 
debris from the unit to ground 
level.  Unfortunately, on 9 
February 2007, the cord 
carrying the cage snagged and 
it then became dislodged and 
fell onto Mr Rizzotti and 
narrowly missed another 
worker.  The injuries sustained 
have led to paralysis from waist 
down.

Shell admitted breaches of 
Regulation 8 (1) (c) Lifting 
Opera t i ons  and  L i f t i ng 
Equipment Regulations and 
Hertel pleaded guilty to an 
offence under section 3 (1) of 
the Health & Safety at Work Act 
1974  (HSWA) for failing to 
ensure the safety of persons not 
in their employment. 

In total Shell were fined almost 
£ 1 33 , 00 0 ,  D a l p r o p ,  a s 
employers, were fined £95,000 
under section 2 HSWA 1974 
and Her te l  were f ined 
approximately £100,000. 

HSE v Shell, Hertel & Dalprop, 
Warrington Crown Court, 4 
January 2010 

Employees decided for 
themselves how to secure the 
metal plates.  A 
proper r isk 
a s s e s s m e n t 
had not been 
carried out.

The Company 
pleaded guilty 
to a breach of 
section 2(1) of 
the Health & 
Safety at Work 
Act 1974 (HSWA) in failing to 
ensure the safety of its 
employees.

In sentencing, Judge Charles 
McDonald said the fine might 
have been higher but for the 
Company’s financial situation 

(it had ceased trading).  A Director 
of the Company, Wayne Taylor, 

was prosecuted 
p u r s u a n t  t o 
section 37 (1) 
HSWA 1974.  The 
Health and Safety 
Executive did not 
proceed with that 
prosecution after 
agreeing a basis 
of plea with the 
Company.

Plexus Law represented North 
Kent Shotblasting Ltd. 

R v North Kent Shotblasting 
Ltd, Maidstone Crown Court ,
29 September 2009 

North Kent Shotblasting Ltd 
were fined £150,000 with 
costs of £24,000 after an 
employee was seriously 
injured.  The incident occurred 
on 20 October 2006.  Nigel 
Harrison, a vehicle sprayer, 
was due to seal and paint a 
large metal plate weighing 975 
kilograms when an unsecured 
and unstable load fell on top of 
him.  There were 5 prohibition 
notices and 5 improvement 
notice served on the company 
over the next year.  The 
incident was said to have 
occurred by a combination of 
events including a reliance on 
a fatally flawed system of work 
and the Company’s complete 
l a c k  o f  c o n t ro l  ov e r 
e m p l o y e e s ’  s a f e t y .  
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Metal spraying contractor fined £150,000 after 
employee is crushed by metal plate 

Roundup of recent case law
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Roundup of recent case law
Telehandler fall 

As the telehandler travelled 
across the 
f i e l d s 
A n t h o n y 
Cripss fell 
when the 
vehicle hit 
u n e v e n 
ground and 
w a s 
c r u s h e d 
under the 
wheels of a 7 tonne JCB.  
Daylesford Organic Farms 
accepted that buckets of 
telescopic handlers should 
never be used as a means of 
travel or a work platform. 

A prosecution was successfully 
brought against an organic farm 
c o m p a n y  t h a t  a l l o w e d 
employees to stand in 
telehandler buckets as work 
platforms.  A gardener was 
picking elderflowers when he 
fell from the bucket and was 
fatally crushed under the 
vehicle’s wheels. 

Anthony Cripps was a market 
gardener at a farm owned by 
Daylesford Organic Farms.  It 
had become accepted practice 
to collect elderflowers from 
hedgerows using an agricultural 
telehandler and no safe system 
of work had been put in place.  

The Company pleaded guilty to 
a charge under 
section 2 of the 
Health & Safety 
at Work Act  
1974 and were 
fined £65,000 
together with 
Health & Safety 
Executive costs 
of £27,500. 

HSE v Daylesford Organic 
Farms, Gloucester Crown 
Court , 11 December 2009 

Traffic management - motorway fatality 
A prosecution was brought 
against Cumbrian Industrials as 
a result of a fatal motorway 
crash on the M6 in 2004. 

G r a h a m 
Campbell was 
driving north 
along the M6 in 
Lancashire on a 
return journey to 
Scotland when, 
j u s t  b e f o r e 
midnight, his car 
hit a parked unlit 
c o n t r a c t o r ’ s 
vehicle on the 
hard shoulder 
and he was 
killed.

Works on the M6 had been 
carried out for many months 
with sections of the motorway 
closed off for each stage and 
approved drawings drafted.  
Unfortunately at the time a 
change to the work sequence 

meant that the original cone 
layout was altered but the 
subcontractors did not provide 
new updated drawings and the 

Traffic Safety Officer did not 
adequately check the amended 
traffic management layout for 
safety issues.  It was contended 
by the prosecution that the 
cones  were  pos i t i oned 
inconsistent ly and were 
confus ing  to  motor is ts .    
Originally the cones had been 

placed on either side of lane 
one but the road marking 
contractors had to repaint the 
white lines between lanes 1 and 

2 and so had to move 
the cones about 30cm 
into lane 1 and had 
not put them back. 
The Health & Safety 
Executive case was 
that there was 
incorrect signage and 
inadequate planning. 

Cumbrian Industrials 
pleaded guilty to an 
offence under section 
3 of the Health & 
Safety at Work Act   

1974 and were fined £65,000. 

HSE v Cumbrian Industrials, 
Preston Crown Court, 15 
December  2009 



Rail accident - £1.2 million penalty 
driven at speed when it hit 
David Pennington and Martin 
Oaks who sustained fatal 

injuries when they were part of 
a team delivering new rail sets. 

Network Rail admitted a breach 

Network Rai l  and rai l 
contractors Carillion have been 
ordered to pay over £1.2 
million in fines and 
prosecution costs after 
a rail vehicle hit and 
k i l l e d  2  t r a c k 
maintenance workers in 
2004.

Individual prosecutions 
were also brought 
against 3 workers who 
were ordered to pay 
fines totalling £4,500 for 
failure to take reasonable care 
for the safety of others.

A road rail vehicle was being 

of section 3 of the Health & 
Safety at Work Act 1974 with 
fines and costs of over 
£700,000 and Carillion were 
fined over £500,000 for 
breaches of section 2 and 3 of 
the Act.  The Court described 
driving a road rail vehicle at 
speed as dangerous and 
reckless and stated that the 
company should never have 
allowed two vehicles to operate 
on the same track together. 

HSE v Network Rail & 
Carillion, Staffordshire Crown 
Court, 25 October 2009 

qualifications and competency 
and found that the training 
documentation that he had 
produced to his employers 
was false and that he had 
used misleading paperwork to 
obtain the competency 
qualification.

McLachlan admitted a breach 
of section 7 HSWA which 
requires employees to take 
reasonable care of themselves 
and others and to cooperate 
with their employers in respect 
of health and safety at work. 

However, despite a colleague 
having suffered from a broken 
back, McLachlan was only 
fined £500, reflecting his 
limited means.  His employers 
will face a very significant civil 
personal injury claim as they 

have a non delegable duty as 
employer and will be vicariously 
liable for McLachlan’s negligent 
actions.

HSE v Damien McLachlan, 
Livingstone Sheriffs Court, 
October 2009 

A 19 year old forklift truck 
driver was prosecuted under 
section 7 of the Health & 
Safety at Work Act 1974 
(HSWA) as a result of an 
accident in which a colleague 
suffered a broken back on a 
construction site.

Damien McLachlan was 
operating a telescopic handler 
and loading timber packs 
when it tipped forward and a 3 
tonne load ended up on top of 
a site joiner who was acting as 
a banksman.  Damien 
McLachlan did not deploy the 
stabilising outriggers and it 
was found that he was clearly 
incompetent in using the 
equipment.

The HSE delved deeply into 
McLachlan’s experience, 
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Roundup of recent case law
Individual prosecution - false training 
documentation 
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Contact Information 
If you have any queries or require advice on any of  the matters discussed in this issue, please contac t: 

If you have any suggestions for future issues, plea se email jane.olive@plexuslaw.co.uk 

Plexus Law is a trading name of Parabis Law LLP, a limited liability partnership registered in England  under 
number OC315763          www.plexuslaw.co.uk 

The content of this newsletter is merely informativ e and should not be relied upon as a substitute for  legal 
advice. 

We hope you have enjoyed this issue of Legal Matter s.  However, if you do not wish to continue receivi ng the 
publication please email : anna.pickles@parabis.co. uk, providing your name, company name and address. 

Peter James 
E: peter.james@plexuslaw.co.uk 
DDI:  0870 084 8319 

Anthony Baker 
E: anthony.baker@plexuslaw.co.uk 

DDI: 0870 832 5239 

Chris Foulkes 
E: chris.foulkes@plexuslaw.co.uk 

DDI: 0870 832 5135  

Roundup of recent case law
Car park barrier injury - Morrisons fined £166,600 after 
employee hit 

implementation.  

Morrisons admitted breaches of 
section 2 and 3 of the Health & 

Safety at 
Work Act 
1974 and the 
Court found 
t h a t  t h e 
barrier had 
“ s k e w e r e d ” 
the car driven 
by Kevin 
B rock sha w, 
who was a 

nightshift worker. 

Morrisons were fined £83,300 for 
each charge and ordered to pay 
costs of £16,682.  Judge Roger 
Dutton emphasised that members 
of the public as well as employees 
were at risk from the unsecured 

An employee of Morrisons was 
sitting in his car at the Crewe 
supermarket store when a barrier 
swung and crashed through his 
windscreen and 
struck him in the 
face causing 
d i s f i g u r i n g 
injuries.

An investigation 
f o u n d  t h a t 
Morrisons had 
left the barrier 
a r m ,  w h i c h 
should always have been secured 
either open or shut, unsecured for 
up to 2 months.  A risk assessment 
considering potential injury from the 
barrier had been carried out and a 
written procedure to manage the 
risk produced, but staff had not 
been properly trained in its 

barrier and referred to staff not 
having been trained or supervised 
in the use of the car park.  

A similar incident R v Asda ,
Newport Crown Court reported in 
Issue 2 (June 2008) of this 
newsletter, occurred at a car park 
of the Cardiff Bay Store of Asda in 
January 2008.  On this occasion an 
unsecured steel barrier smashed 
through the windscreen of a car 
entering the store’s car park in May 
2002 killing a customer. Asda were 
fined £225,000 with £42,000 
following that incident. 

EHO v Morrisons, Chester Crown 
Court, 16 October 2009 

Meat blender accident 
DeliCo, a pre-cooked meat 
processor, have been fined after a 
woman suffered significant head 
injuries when a flap on a meat 
b l e n d e r  c l o s e d  o n  h e r 
unexpectedly. 

The meat blending machine was 
supposed to have a metal bin 

positioned under the flap but plastic 
bins were used which did not 
trigger the sensors and there was a 
clear foreseeable risk of injury.  
The Health & Safety Executive  
found that risk assessments were 
outdated and did not reflect what 
was actually happening and there 
was a lack of training in terms of 

health and safety. 

The company were fined £160,000 
in respect of a breach of section 2 
of the Health & Safety at Work Act   
1974.

HSE v DeliCo, Aylesbury Crown 
Court, 25 September 2009 


